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THE TEAM 

•TPA 
•Employer Location & HQ 
•Risk Management Department 
•Broker 
•Consultants 
•Medical Team 
•Human Resources 
•Safety Professionals 
•Attorneys 
•Customers 
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Claims Management Strategies 
• Don’t  Hire Problems – Utilize Post Offer Pre-Employment Screening  

• Nurse Case Management – Active Plans 

• Establish Conditions of Employment – DBA Areas 

• Light Duty and Return to Work Programs – pre determined  

• Management of Doctors and Insurance Carrier – Claims Reviews 

• Increased Personal Accountability/Responsibility – Benefits Withheld 
When Warranted, HR written warnings, etc. 

• Educate and Train – empower employees  

• Fraud prevention program – close the back gate- be aggressive 

• Manage Old Claims – to Closure or Settlement – don’t  lose  track  of  them  (dead  
attorney) 

• Labor Market Survey – Use of overseas jobs for surveys 

 



4 

Aggressive Claims Management 

Claims duration-Speed to closure 
• Challenge  compensability  (don’t  accept  everything) 
• Force medical management (nurse case, peer, IME) 
• Oversee and support litigation management 
(documentation and strategy) 

• Participate in vendor management (quality of work) 
• Enforce compliance with  Employer  and  TPA’s  best 
practices (Performance Guarantee) 

• Actively oversee reserving (Its OUR money) 
• Schedule timely file reviews (Quicker course correction) 
• Utilize and publicize fraudulent claims 
• Share best practices 
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Requirements for Successful 
Claims Management 

• Plan of Attack 
• Visibility of Information 
• Awareness of Opportunities to Save  
• Benchmarking, Metrics and Data Review 
• Appropriate use of Experts 
• Performance Guarantee Programs 
• Knowledge (training, sharing, transfer) 
• Communication & Visibility of Data 
• Company Culture Should Match TPA culture 
• Teamwork with a Consistent and Cohesive approach 
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Cost Drivers & Multipliers 
Cost 
 Approximately ¼ of  the  total  cost  for  Workers’  
Compensation relates to fixed expenses; the remainder 
are expenses that can be changed.  
 

The Team  
If any member of the team  
drops the ball, the employer  
pays the 100% of the cost.  

Charting Our Course 
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CLAIMS COST CONTAINMENT  
 
 
Priority # 1 Pre-loss/Safety planning and implementation 
   Stop the Injury Before It Happens 
 
Priority # 2  Aggressive claims management  
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PRE-LOSS PLANNING 

• Evaluation of workplace issues 
• Hiring practices, pre-employment Evaluations and Functional 

Capacity Evaluations (FCE)-(Medicals) 
• Ergonomics 
• Safety management 
• Behavioral safety management 
• Management of light/modified duty 
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Roles & Responsibilities 

•Employer 
•Consultant (Advanced Consulting, Inc.) 
•Broker 
•Medical providers 
•Carrier/TPA 
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EMPLOYER 

• Designate DBA case manager for main point of contact 
• Establish criteria for accountability within locations 
• Establish universal claims management best practices 
• Define roles and responsibilities 
• Stratify date-target trends and opportunities for 

improvement 
• Internal training for Risk Mgt staffs 
• Establish consistent and universal pre-employment 

screening 
• Establish a consistent and universal FCE program 
• Ensure a return to work/stay at work program  
• Ensure Employee Communication program 
• Designate a medical provider 
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EMPLOYER – Communication Plans 

Pre Accident Communication 
 
• Confirm Safety is a value, reinforce commitment to employee welfare 
• Explain workers compensation, clarify rights and responsibilities of 

injured employees and advise them of the penalties of a fraudulent 
claim 

• Explain expectations from all parties, roles and responsibilities 
• Impress upon the importance of early reporting, returning to work 
• Communicate to supervisors, management, HR staff their obligations 

to an injured employee 
• Include metrics and explain them in detail 
• Get well cards, encouragement for return to work, weekly contact by 

employer… 
• When they return, have the supervisor and frontline staff welcome 

them back- timely follow up is necessary – ensure they are doing well 
after they have returned. 
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Advanced Consulting, Inc 
• Liaise with brokers, adjusters, attorneys and various locations 
• Support Locations with claims management 
• Manage claim reviews 
• Vendor management for the purpose of medical and legal control 
• Implementation of medical panel networks  
• Management of aged, terminated and legacy claims 
• Work with Adjusters and Counsel to close/settle claims 
• Review settlements & reserve adjustments 
• Manage and audit Performance Guarantee programs 
• Train employees on all work comp matters 
• Assist in Benchmarking and gathering data for review of WC status 
• Help implement Return-to-Work and Stay-at-Work programs 
• Help manage database integrity 
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BROKER/TPA 
• Support improved TPA operational efficiency for claims management 
• Global implementation and management and leadership of 

accountability program 
• Metrics reports; such as lag time report, speed to closure, cost per 

claim, etc.   
• Planning and participation in monthly status calls 
• Review of quarterly benchmarking reports with a full analysis of 

issues, proposed resolution of issues 
• Manage policies and agreements 
• Ensure Performance Guarantee is fair and accurate 
• Establish account structure and location coding 
• Support loss control services to include ergonomic 
• Provide certificates of insurance 
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CLAIMS MANAGEMENT 
BEST PRACTICES 

• Establish reporting time 
• Standardization of investigation reports 
• Role clarifications with regard to reserves and settlement approvals 
• HR  regulations  establishment  with  regard  to  Workers’  Compensation  

disability period 
• Establish consistent and universal pre-employment screening 
• Establish a consistent and universal FCE program 
• Establish Best Practices for evaluation and collection of data 
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“DBA  Claims  
Management” 
 
Focus Item 
Pre-Employment Screening  
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WHY CONDUCT 
 PRE-EMPLOYMENT 
 MEDICAL SCREENING? 
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Statistics Show 

Approximately 41% of all worker injuries occur to workers 
in the first year of employment. 

 
25% of all injured employees returned to duty have a 
reoccurrence or related injury within 1 year. 

 
These injuries are often the result of the individual not 
being medically qualified to safely perform the essential 
functions of the job.  
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10 ADVANTAGES 

1. Creates a standard which all applicants are measured 
objectively. 

 
2. Empowers employers to make ethical decisions about 

hiring and reasonable accommodation. 
 
3. Places people in jobs which they can safely perform the 

essential functions. 
 
4.  Can  significantly  reduce  the  cost  of  workers’  

compensation insurance.  
 
5.  Provides  a  baseline  assessment  of  the  individual’s  

current physical/medical condition. 
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10 ADVANTAGES 

6. Helps employer define essential functions of a job. 
 

7. Guards against unlawful discrimination. 
 
8. Creates as system for defensible hiring decisions. 
 
9. Provides communication of employers concerns about 

safety. 
 
10. Can be used to make sound return to work decisions. 
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What are the legal requirements of Pre-
Employment Screening? 
Pre-Employment Medical Screening can only be done 
Post-Job Offer. 

 
Screening guidelines and legal obligations are critically 
defined and enforced by the U.S. Equal Employment 
Opportunity Commission (EEOC).    
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Equal Employment Opportunity Commission 

The regulation which specifically applies to  Pre-employment 
medical screening is the Americans with Disabilities Act (ADA). 

 
The EEOC has developed several guidance documents to help 

enforce the ADA regulations: 
 
ADA does apply to our work overseas - YES 
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  EEOC GUIDENANCE DOCUMENTS 

“EEOC  Enforcement  Guidance:  Pre-employment Disability- 
Related  Questions  and  Medical  Examinations.  ” 

 
“  EEOC  Enforcement  Guidance:  Workers'  Compensation  and  the  

ADA” 
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Americans with Disabilities Act 

•The ADA requires that employers have objective 
standards against which to judge hire/no-hire 
decisions or return-to-work decisions. 
 
•Furthermore, the ADA requires that an employer 
must identify the essential functions of the job in 
order to make objective hire/no hire decisions. 
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Americans with Disabilities Act 

•Additionally, the ADA makes it an obligation of the 
employer to provide reasonable accommodation 
unless it would result in an undue hardship on the 
operation of the business. 
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ADA and EEOC Bottom Line 
•The EEOC guidelines specify that post-offer 
testing may be used for hiring decisions as long 
as the testing is: 

 
Not discriminatory 
Job specific  
Properly validated. 
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What types of Testing Can Be Used? 

Physical Agility Testing 
Functional Performance Testing 
Drug Testing 
Physical Therapist 
Physician Exams 
 
 
You must have a standard and be consistent in its 
application. 
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PEACE OF MIND 

Pre-Employment programs establish a system which 
allows employers to: 

 
• Make ethical decisions about hiring 
• Place people in jobs which they can safely do 
• Guards against unlawful discrimination 
• Make sound decisions regarding return-to-work 
• Protect  their  business  from  runaway  Workers’  Compensation  
Costs. Savings typically 20% after implementation. 
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“DBA  Claims  
Management” 
 
Focus Item –  
Labor Market Surveys 
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Impact of Overseas Work 

Impact working overseas: 
 
Our average cost of injury is $68,000.46.    
 
Major impact are non-scheduled injury claims. 
 
Why are these costs so high and can we reduce the costs? 
 
Strategic use of Labor Market Surveys can help reduce 
the cost. 
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Cost Containment Solution  
Using the Labor Market Surveys 

Legally a Labor Market Survey must meet and critically 
address each of the burdens of proof placed on the DBA 
employer to establish an alternative wage earning capacity 
under Section 8(h).  
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LMS – US Market or Overseas Market 

  
 

Can a Labor Market Survey use jobs from the oversees 
Dept of Defense and Dept of State contracts for part of the 
analysis of future wage earnings? 
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LMS – US Market or Overseas Market 

YES 
 
Keith Flicker, Nov 2011 
FLICKER, GARELICK & ASSOCIATES, LLP 
 
…”the  entirety  of  the  overseas  job  market  is  available  to  employers  as  
proof  of  a  claimant’s  alternative  wage  earning  capacity,  obviously  within  
the constraints of medical status, and if the claimant has a history of 
overseas  employment… 
 
…on  the  issue  and  which  established  this  world  wide  LMS  market,  
Patterson v. Omniplex World Services, 36 BRBS 149 (2003), I argued 
and prevailed before the BRB that for a claimant with previous 
overseas employment the LMS should not be limited to his home area 
and that, rather, the relevant LMS market is world wide. 
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Case Study #1 
A 31 year old Supply Technician who was injured in Iraq.   
Person was injured while lifting boxes while in Iraq.  Treated and then released to 
return to work.  Worked for several months, only to have recurring pain in the lumbar 
spine.  Returned to the states for treatment, treated conservatively with out relief, 
and a discogram was ordered.  Employee declined the discogram and was placed at 
MMI with work restrictions.   
 
Pre-injury Average Weekly Wage (AWW) was $1,587  
A Labor Market Survey (LMS) was completed, indicating an average earning capacity of 
$10.20 per hour or an AWW of $408   
Pre-injury AWW-LMS AWW = New AWW $1179 
New AWW x 2/3 = Lost Wage Earning Capacity (LWEC) =$786/week 
Life expectancy of 46 years.   
 
Lost Wage Earning Capacity (LWEC) 786 x 52 x 46 = $1.88M  
Estimated Exposure $1.88M –  
Best likely Estimate $650,000.00 
Settlement demand was $950,000.00 
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Case Study #1 – better solution 
Looking at overseas positions opens up the job market significantly to this individual.  
A higher quality Labor Market Survey using overseas position identified a Material 
Analysis position which the employee had the experience and transferable skills to 
qualify for the job. 
 
Pre-injury Average Weekly Wage (AWW) was $1,587  
A Labor Market Survey (LMS) was completed, indicating an average earning capacity of 
$26.44 per hour or an AWW of $1158   
Pre-injury AWW-LMS AWW = New AWW $529 
New AWW x 2/3 = Lost Wage Earning Capacity =$353/week 
Life expectancy of 46 years.   
 
Lost Wage Earning Capacity (LWEC) $353 x 52 x 46 = $843,578  
 
Initial LWEC Value  $1,880,112  
New LWEC Value       $843,578 
Reduction /Savings  $1,036,533 
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A 45 year old Airframe and Power Plant Mechanic  sustained a back injury working 
in the middle east. 
 
Pre-injury Average Weekly Wage (AWW) was $2,020  
A Labor Market Survey (LMS) was completed, indicating an average earning 
capacity of $8.60 per hour or an AWW of $344  
Pre-injury AWW-LMS AWW = New AWW  $1676 
New AWW x 2/3 = Lost Wage Earning Capacity =$1117/week 
Life expectancy of 33 years.   
 
Lost Wage Earning Capacity (LWEC) 307 x 52 x 33 = $1.91M  
Estimated Exposure $1.91M   
Best likely Estimate $650K 
Settlement demand was $1M 

Case Study #2 
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Case Study #2 – better solution 
Looking at overseas positions opens up the job market significantly to this individual.  
A higher quality Labor Market Survey using overseas position identified a Quality 
Technical Analysis position which the employee had the experience and transferable 
skills to qualify for the job. 
 
Pre-injury Average Weekly Wage (AWW) was $2,020  
A Labor Market Survey (LMS) was completed, indicating an average earning capacity of 
$26.44 per hour or an AWW of $1058   
Pre-injury AWW-LMS AWW = New AWW $480 
New AWW x 2/3 = Lost Wage Earning Capacity =$320/week 
Life expectancy of 33 years.   
 
Lost Wage Earning Capacity (LWEC) 320 x 52 x 33 = $549,120  
 
Initial LWEC Value  $1,917,344 
New LWEC Value       $549,120 
Reduction /Savings  $1,368,224 
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Case Study #3 – 
 
 
 
 
 
 
 

38 years old employee working as a heavy equipment mechanic.  He injured his 
shoulders and back when he “slipped” out of a truck.  He received treatment and 
surgery to his shoulder and eventually reached Maximum Medical Improvement 
(MMI).  We also discovered that he had had a prior shoulder injury (prior surgery) 
which would have most likely been revealed if a pre-employment exam was 
completed.   
  
Pre-injury Average Weekly Wage (AWW) was $1707 
A Labor Market Survey (LMS) was completed, indicating an average earning capacity 
of $9.40 per hour or an AWW of  $376  
Pre-injury AWW-LMS AWW = New AWW $1331 
New AWW x 2/3 = Lost Wage Earning Capacity =$887/week 
He has a life expectancy of 39 years 
 
Lost Wage Earning Capacity (LWEC) 887 x 52 x 39 = $1.79M  
Estimated Exposure $1.2M 
Best likely Estimate $650,000 
Settlement demand was $1.6M 
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Case Study #3 – 
 
 
 
 
 
 
 

Employee was approached and asked about retraining.  They were interested in 
this option as long as they were compensated while going to school.  Employee 
earned a 4 year degree in the business.  After graduation the LMS was redone 
and it was determined using a US based review that this persons earning 
potential increased to $60K.   
 
Pre-injury Average Weekly Wage (AWW) was $1707 
A Labor Market Survey (LMS) was completed, indicating an average earning 
capacity of $28.85 per hour or an AWW of  $1154  
Pre-injury AWW-LMS AWW = New AWW = $553 
New AWW x 2/3 = Lost Wage Earning Capacity =$369/week 
He has a life expectancy of 39 years. 
 
Initial LWEC Value  $1,799,512 
New LWEC Value       $747,656 
Reduction /Savings  $1,051,856 
 
 



40 

LMS –Use of Overseas Job Market 

Constraints: 
Limited knowledge and use by TPAs, LMS vendors and attorney's to this 
practice 
Restricted access to actual labor wages (company proprietary) 
Limited DOL involvement - Retraining  
 

Solutions: 
Education 
Job Banking 
Partnering 
 

Challenges: 
Protection of the data 
Understanding 
Common Goals 
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BEST WAY OUT OF THIS LIABILITY? 
Don’t Let Accidents Happen!!!!!!!!!!!! 
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WACKED!!!! 
New DBA 
medical term 
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 Thank you for your time and attention. 
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