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Make a “Salad” that the Judge will 

enjoy! 
 Like a good Salad, the #Winning argument is 

made up of a number of different ingredients. 

 

 



These ingredients can include:   

 Favorable IME reports/testimony 

 Favorable Objective Testing 

 Favorable Vocational testimony 

 Favorable Credibility/Surveillance Evidence 

 Favorable Treating Physician reports/testimony 

 

 



Favorable IME Report(s)/Testimony 

 

 

 

 Likely the main ingredient to your argument 

 Favorable report is good, but if you want to 

#Win, IME doctor’s TESTIMONY must stand 

up against cross-examination. 

 



Favorable Objective Testing 

 

 

 

 Goes hand-in-hand (or sprout in sprout!) with 

the favorable IME report. 

 Use X-Rays, MRI’s, CT’s, EMG/NCV’s, etc. 

  



Favorable Treating Physician Evidence 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 Even if treating doctor’s ultimate conclusions 

are unfavorable, there may be portions of the 

report(s) or testimony that are favorable, such 

as normal physical examination, normal 

radiographic films, etc. 



Favorable Vocational Evidence 

 

 

 

 

 

 

 

 Gather as many jobs (Nuts) as you can! 

 Get physician approval of jobs if possible. 

 Get the voc as many records as possible. 

 

 

 



Credibility and Surveillance 

 

 

 

 Inconsistencies/fabrications regarding 

medical or other history. 

 Make sure the totality of the surveillance is 

actually good, because if you disclose some 

of it, you will likely have to disclose ALL of it! 

 



What kind of salad does your 

“customer” (Judge or DD) like? 
 Use personal networks and online research to 

analyze what your finder of fact, either ALJ, or 
DD/Claims Examiner, tends to emphasize in 
their Recommendations/rulings, and make 
your salad bearing that in mind. 

 Thus, you will know whether to lay off the 
tomatoes…or add more dressing! 



Too Much of one Ingredient can be a 

bad thing… 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 Diversify your argument.  Use as many of 

these ingredients as possible. 

 Don’t put all your eggs in one basket! 

 

 



Example:  Symptom 

Magnification/Submaximal Effort 
 Submaximal effort & Symptom magnification:  

    refers to the conscious or sub-conscious tendency 

of an individual to under-rate his or her abilities 

and/or over-state his or her limitations and is 

measured through assessment of observed 

functional performance. It does not imply intent. This 

concept is based upon Dr. Leonard Matheson's 

original term of symptom magnification syndrome 

(Matheson, 1990, 1991) (Emphasis added) 



Symptom magnification or submax 

effort alone likely not a #Winner 
 Will optimally be grouped with good 

surveillance, negative objective testing, or 

IME/Treating doctor opining as to 

Malingering vs. Symptom Magnification  



Angles to the argument: Medical 

 For example: Claimant is recovering from 

shoulder surgery, is at MMI, and exhibits 

symptom magnification during examination.  

The Doctor also finds evidence of clinically 

significant post-operative changes in the 

shoulder, the symptom magnification finding 

would likely not prove to be a #winning 

argument, as the symptom magnification 

stands—alone—amongst other evidence. 



Angles to the argument: Medical 

 Claimant has a lifting-type back injury and 

subjectively complains of pain upon range of 

motion testing, but neurological examination 

is normal, x-rays and MRI’s are normal, and 

Doctor notices that claimant is able to move 

his back fine when not being examined. This 

could provide for a “#winning” argument. 



Psychiatric Claims 

 There are some Claimants who have legitimate 

psychiatric injuries as a result of deployment 

overseas.  

 Unfortunately, there also Claimants who seek to 

take advantage of the ease of alleging psychiatric 

claims, especially since there are no truly objective 

tests (like MRI’s or X-rays) available to assist in 

diagnosing psychiatric conditions. 

 Harder to Employer/Carrier to #win, as diagnosis is 

largely based on self-reporting. 

  



Psychiatric 

 As discussed in last year’s seminar, some 

Claimants may be utilizing internet research 

such as: Wikipedia, WebMD, blogs, etc. to 

figure out what to say and how to say it.  

  



Psychiatric 

 Claimant alleges PTSD, yet plays Mafia Wars 

as a favorite past time.  

 

 

 

 

 Does this fact this make anyone more 

inclined or less inclined to pay on a similar 

psychiatric claims? 

 

 



Psychiatric 

 Diagnostic Criteria and classic symptoms for 
PTSD include:  

 A catastrophic incident to one self or close 
proximity  

 Re-experiencing  

 Avoidance  

 A numbing affect  

 

 



Procedural #Winning  



Procedural #winning  

 Claimant attorney/videotape participation of 

Carrier’s vocational and medical evaluations. 

 

 

 (Handout) 



Procedural #Winning 

 Complying with Section 28(b) can pay off! 

 



 



 Even paralegal fees must be documented for 

Claimant’s attorney to recover. 
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