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Make a “Salad” that the Judge will
enjoy!

= Like a good Salad, the #Winning argument is
made up of a number of different ingredients.




These ingredients can include:

o O O O O

—avorab
—avorab
—avorab
—avorab

—avorab

e IME reports/testimony

e Objective Testing

e Vocational testimony

e Credibility/Survelillance Evidence

e Treating Physician reports/testimony



‘ Favorable IME Report(s)/Testimony

= Likely the main ingredient to your argument

= Favorable report is good, but if you want to
#Win, IME doctor's TESTIMONY must stand

up against cross-examination.




‘ Favorable Objective Testing

= Goes hand-in-hand (or sprout in sprout!) with
the favorable IME report.

= Use X-Rays, MRI's, CT's, EMG/NCV's, etc.




Favorable Treating Physician Evidence

“"GRILLED CHICKEN"

= Even if treating doctor’s ultimate conclusions
are unfavorable, there may be portions of the
report(s) or testimony that are favorable, such
as normal physical examination, normal
radiographic films, etc.




‘ Favorable Vocational Evidence

e %
= Gather as many jobs (Nuts) as you can!

= Get physician approval of jobs if possible.
= Get the voc as many records as possible.




‘ Credibility and Surveillance

——— -

= Inconsistencies/fabrications regarding
medical or other history.

= Make sure the totality of the survelillance Is
actually good, because if you disclose some
of it, you will likely have to disclose ALL of it!




What kind of salad does your
“customer” (Judge or DD) like?

Use personal networks and online research to
analyze what your finder of fact, either ALJ, or
DD/Claims Examiner, tends to emphasize in
their Recommendations/rulings, and make
your salad bearing that in mind.

Thus, you will know whether to lay off the
tomatoes...or add more dressing!

s LodoN's T




' "Too Much of one Ingredient can be a

bad thing...

= Diversify your argument. Use as many of
these ingredients as possible.

= Don'’t put all your eggs in one basket!




Submaximal effort & Symptom magnification:

refers to the conscious or sub-conscious tendency
of an individual to under-rate his or her abilities
and/or over-state his or her limitations and is
measured through assessment of observed
functional performance. It does not imply intent. This
concept is based upon Dr. Leonard Matheson's
original term of symptom magnification syndrome
(Matheson, 1990, 1991) (Emphasis added)



‘ Symptom magnification or submax

effort alone likely not a #Winner

= Will optimally be grouped with good
survelillance, negative objective testing, or
IME/Treating doctor opining as to
Malingering vs. Symptom Magnlflcatlon

Qy ?




For example: Claimant is recovering from
shoulder surgery, is at MMI, and exhibits
symptom magnification during examination.
The Doctor also finds evidence of clinically
significant post-operative changes in the
shoulder, the symptom magnification finding
would likely not prove to be a #winning
argument, as the symptom magnification
stands—alone—amongst other evidence.



Claimant has a lifting-type back injury and
subjectively complains of pain upon range of
motion testing, but neurological examination
IS normal, x-rays and MRI’s are normal, and
Doctor notices that claimant is able to move
his back fine when not being examined. This
could provide for a “#winning” argument.



There are some Claimants who have legitimate
psychiatric injuries as a result of deployment
overseas.

Unfortunately, there also Claimants who seek to
take advantage of the ease of alleging psychiatric
claims, especially since there are no truly objective
tests (like MRI’s or X-rays) available to assist in
diagnosing psychiatric conditions.

Harder to Employer/Carrier to #win, as diagnosis is
largely based on self-reporting.



Psychiatric

As discussed In last year’'s seminar, some
Claimants may be utilizing internet research
such as: Wikipedia, WebMD, blogs, etc. to
figure out what to say and how to say It.




Psychiatric

Claimant alleges PTSD, yet plays Mafia Wars
as a favorite past time.

Does this fact this make anyone more
Inclined or less inclined to pay on a similar
psychiatric claims?



Diagnostic Criteria and classic symptoms for

PTSD include:

o A catastrophic incident to one self or close
proximity

o Re-experiencing

o Avoidance

2 A numbing affect



Procedural #Winning




Claimant attorney/videotape participation of
Carrier’'s vocational and medical evaluations.

(Handout)



Procedural #Winning

= Complying with Section 28(b) can pay off!

ORDER DENYING RECONSIDERATION

On December 27, 2010, Counsel for Claimant, filed Claimant’s
Verificd Petition [or Attorney Fees requesting wmpulmT'Tﬂ 498.98 in fees and
costs for services vendered in this matter. On January 19, 2011, Employver/Cartier filed its
Opposition to Petition for Attorney’s Fees and Costs asserting that Claimant’s Counsel was not
entitled to any award of attorney fees under either Section 928(a) or Scetion 928(b) or, in the
alternative, that the amount awarded should be reduced. On luly 20, 2011, the tm(lusngncd
jssued an Order Denying Petition for Attoeney Fees on the grounds that Counsel did not show he
wag entitled to an award under cither Section 928(a) or Section 928(b).

On August 1, 2011, Counsel for Claimant filed a Motion for Reconsideration requesting
this court reconsider the denial of fees and costs. In the motion, Claimant’s Counsel “admits that
a review of the file clearly leads to frustration as some of the correspondence does not provide
exact clarity when reviewed individually.” As a result, Counsel submitted additional exhibits
along with his motion. Thereafter, on August Y, 2011, Employet/Cartier submitted a Response
to Claimant’s Motion for Reconsideration urging this court to deny Claimant’s request.

After reviewing the additional documents submitted by Claimant’s Counscl. | find no
reason to reconsider my original Jdecision.  The undersigned again Onds Section 928(a)
inapplicable as nothing in the uncumentatior suemitice shews that Employer/Carrier did not



rcsume|: compensation payments within the relevant thirty day period after the filing of the
clatm.

Furthermore, there is nothing in the record indicating Employer/Carrier refused a written
recommendation by the district director’s office on the disputed issues of (1) three weeks of
unpaid compensation and (2) reimbursement of medical expenses. 1 find the documents
submitted by Claimant’s Counscl do not indicatc that the Diswict Director issucd a
recommendation regarding either issue. After the issuance of the Memorandum of [nformal
Conference, Claimant’s Counscl, by letter dated December 5, 2008, vequested a recopumendation
from the Claims Examiner regarding the three weeks of compensation and now admits that such
a reconunendation was never issued. In addition, on December 14, 2009, Claimant’s Counscl
sent a letter to the District Director’s office requesting a rccommendation  regarding
reimbursement of Claimant's expenscs and offers no evidence such a recornmendation was ever
issucd. Therefore, [ find Claimant Counsel’s has not shown his entitlement to an award of
attorney’s fees.

Accordingly,

T IS HEREBY ORDERED that Claimant’s Motion for Reconsideration is DENIED.

Clonsrt ), Gl

CLEMENT J. KENNINGTON
ADMINISTRATIVE LAW JUDGE




= Even paralegal fees must be documented for
Claimant’s attorney to recover.

ORDER DENYING MOTION FOR RECONSIDERATION REGARDING DENYING OF
PARALEGAL FEES

v

lOn September 18, 2012, | issued an order awarding attorney
tees ana costs, but denied the requested fees for paralegal services. The denial was basell on two
grounds (1) that the time sheets did not identify which tasks were performed by the paralegal,
and (2) that there was no evidence of the market rate for paralegals in Florida. Counsel then
moved for reconsideration on the grounds that (1) the time sheets did in fact identify which tasks
were performed by the paralegal specialist, rather than by an attorney, and (2) the paralegal in
this case is highly experienced and has received awards based on hourly rates ranging from $85
to $165. Employer/Cairier responded, pointing out that the motion for reconsideration still did
not present evidence of the market rate for paralegal specialists in Florida.

Claimant’s counsel is correct that [ overlooked the time sheet entries identifying the tasks
that were performed by the paralegal specialist in this case. Those entries total 13.6 hours, and
the tasks represented in the time entries are appropriately performed by paralegal specialists.



On the other hand, Employet/Careier is correct that counsel still has not provided
cvidence of the market rate for paralegal specialists in Florida. Indeed, no evidence was
presented with the motion for reconsideration. The motion contains assertions regarding awards
previously made for the paralegal specialist who worked on this matter, but those assertions are
not evidence. I am left with only the two cases cited by counsel in his original fee petition, and [
addressed the insufficiency of that evidence in my initial order awarding attorney’s fees.
Accordingly, the motion for reconsideration wiil be denied.

ORDER

Based on the foregoing, [T IS ORDERED that the Motion for Reconsideration Regarding
Denying Paralegal Fees is DENIED.

SO ORDERED.

Dipitally signed by PALL JOHNSON
ON: CN=PAUL JOMNSON,
QUSADIAINISTRAYIVE LAW JUDGE,
Q=0ffico of Auminisieative Law Judgoes,
LaWashiaglon, S*DC, CoUS
Location: Washinglon DG

PAUL C. JOHNSON, JR.
Associate Chief Administrative Law Judge




‘ Reterences:

m Charlie Sheen http://www.footballphds.com/2011/09/12/pac-12-week-2-recap/
= Veggies: http://www.freepik.com/free-vector/cartoon-vegetables-expression-vector 576880.htm
s Lettuce: http://www.vectorstock.com/royalty-free-vector/cartoon-lettuce-character-vector-392405

m Berries: http://www.colourbox.com/vector/collection-cartoon-fruit-and-berries-isolated-on-white-
background-vector-vector-3174469

= X-Ray: http://www.thehospitalgame.com/about.shtml

= Chicken: http://www.zazzle.com/grilled_chicken_postcards-239796482920875582

= Squirrel: http://www.istockphoto.com/stock-illustration-5403621-squirrel-with-nuts-cartoon.php
= Baby: http://www.colourbox.com/browse/people/baby/crying-baby/526

= Judge: http://www.datelinezero.com/2012/03/03/judge-imposes-lifetime-driving-ban-on-boy-to-
teach-reckless-drivers-a-lesson/

= Edggs in one basket: http://www.stonearttraders.com/apps/blog/show/1417052-multiple-streams-
of-income-eggs-in-a-basket-theory

= Doctor: http://www.dreamstime.com/stock-photography-doctor-cartoon-illustration-image12117372
s Mafia; http://mafiawars.maxupdates.tv/mafia-wars-game-tips/
m Charlie Sheen: http://bossip.com/page/3/?s=Charlie+Sheen
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